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BRIEF FOR APPELLANT 


Jurisdictional Statement. 

This Court has jurisdiction under the D. C. Code of 1940, 
Title 17, Action 101, Act of February 9,1893, 27 Stats. 435, 
Chapter 74, Action 7. This is an appeal from a judgment 
entered in Equity 56955 of the District Court of the United 
States of the District of Columbia in a divorce suit, hold¬ 
ing the appellant guilty of contempt and sentencing him to 
90 days in jail unless he purged himself by the payment 
of $750 to the appellee. 

Statement of the Case. 

On the 28th day of March, 1934, the appellee filed a suit 
for legal separation, custody of the children and support 
of herself and five minor children, then aged 17,14,11,9 and 
5, being equity No. 56955. 
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On the 13th day of April, 1934, the Court entered an or¬ 
der requiring the appellant to pay the appellee $50.00 per 
month during pendency of the suit, the order does not state 
whether for wife or children or both, also gave plaintiff 
use of one residence and rent from another residence but 
she to keep up the purchase price payments on the latter. 

On August 13, 1934, the Court increased the payments to 
$75.00 per month stating it was for alimony pendente life 
for the support of the wife and children. 

On April 15, 1935, the Court granted the appellee a di¬ 
vorce from bed and board from the appellant and required 
the appellant to pay the appellee $75.00 per month as per¬ 
manent alimony for the support of the plaintiff and their 
five young children. 

On the 15th day of April, 1935, the Court entered a money 
judgment with execution against the appellant for $1050 
“arrears in alimony” under decree of August 13, 1934 
(App. 20). 

On February 6, 1936, a fi. fa. was issued on the above 
judgment and on the/^^ay of February, 1936 (App. 20), 
a Deputy U. S. Marshal being informed by the appellee that 
the retirement check was coming through the mail either 
met the mailman and took the letter containing the check 
from the mailman or took it out of the mailbox and opened 
the letter and seized the check (App. 10). 

On February 29, 1936, the U. S. Marshal advised the 
Treasurer of the United States that he had levied on the 
check and gave notice that it would be sold at public auc¬ 
tion (App. 21). 

On the... .day of March, 1936, the Treasurer replied that 
a stoppage order had been placed against the retirement 
check and that the check could not be levied on or garnisheed 
nor could the money be assigned (App. 21, 22). On the au¬ 
thority of this letter Judge Proctor on May 28, 1937, dis¬ 
missed a mandamus petition seeking to make the Marshal 
sell the check at auction (App. 23). 
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On June 2,1937 (App. 19) the appellee had the appellant 
indicted in the District Court of the United States for the 
District of Columbia for non-support of herself in Count I 
and non-support of the five minor children in Count II and 
the appellant was arrested in New York City under the said 
indictment on the 21st day of June, 1937, and bailed to ap¬ 
pear in Washington. Appellant was arraigned November 
12,1937. 

On August 17, 1937, appellant filed a motion for the re¬ 
turn of the check illegally taken from him by the Marshal. 

After the appellant was arrested the appellee filed a pe¬ 
tition for contempt, and a rule issued on November 10,1937 
(App. 1), and on a hearing and on the above motion the de¬ 
cree of December 14,1937, was entered by Judge O’Donog- 
hue (App. 1). 

This decree of Judge O’Donoghue required the Marshal 
to deliver appellant’s retirement check to the Clerk of the 
District Court and directed him to sell it and get a new check 
and to pay half of the proceeds to the appellant and half to 
the appellee, being $509.21 each (App. 1). 

This decree further ordered the appellee to deliver to the 
Clerk of the District Court two insurance policies and di¬ 
rected the Clerk to collect the same and pay half to the ap¬ 
pellant and half to the appellee. These policies were col¬ 
lected and disbursed. The decree directed the appellant 
and the appellee to “sign, endorse or execute any and all 
papers, checks, vouchers, releases and all other documents 
that may be necessary or proper to carry out and complete 
the provisions and purposes of this decree.” 

The decree further provided that the disbursement by 
the Clerk “of the proceeds of the check or checks and the 
, policies of the insurance herein mentioned, that the same 
should be in full settlement and satisfaction of all claims 
for alimony, money judgments, costs and counsel fees in 
this entire proceedings either of the parties of this proceed- 
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ing may have or claim to have to this proceeding up to and 
including the 31st day of December 1937.’ ’ 

Other than this last paragraph there is no mention of, or 
reference to, the two residences that the appellee was occu¬ 
pying or receiving rent from under the decree of April 13, 
1934. 

The decree further required the payment of $30 per 
month “for the maintenance, and support of the minor chil¬ 
dren. ’ ’ 

The appellant was tried under the indictment by a jury 
2 Jun£ S, 1938yaM foun^ notjhfdtyr of failure to support 

^Se^ve'dh ilclren 

'day (App. 16), to pay $4 per tveek for the children through 
the probation officer and paroled for one year. 

At the end of the year appellant agreed to continue pay¬ 
ing the probation officer $7.50 each two weeks (this undue 
threat of another indictment) and appellant so paid for 
four years until he became too ill to do so. 

A writ of ne exeat was issued by Cox J. April 1,1939. 

A rule for contempt under the decree of December 14, 
1937, was issued April 1, 1939, served June 26, 1939, while 
the appellee was illegally in jail under arrest under Tie exeat 
on a Sunday, Service vras quashed as illegal August 11, 
1939. 

On July 1, 1939, the appellant filed in the District Court 
habeas corpus No. 2007, seeking his release from an illegal 
arrest under the ne exeat on Sunday, June 25,1939. 

On the hearing on this habeas corpus Judge Luhring held 
that the arrest on Sunday was illegal and released the ap¬ 
pellant by an order entered July 20, 1939. There was no 
further action in this equity suit No. 56955 until the appel¬ 
lant on January 3, 1944, filed his amended answer and 
cross-claim seeking an absolute divorce as five years had 
elapsed since the divorce from bed and board was granted 
on April 15, 1935. This was first appearance of present 
counsel for appellant in this equity suit. 
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The appellee moved to dismiss contending that the ap¬ 
pellant was in contempt of Court, that the appellant was 
precluded by Title 16, Section 403 of the D. C. Code of 1940, 
and that the appellant did not come with clean hands or 
willing to do equity. 

On March 6, 1944, Judge Goldsborough denied the mo¬ 
tion to dismiss the counter-claim. 

On March 29, 1944, the appellee filed the motion to ad¬ 
judge in contempt which is involved in this appeal (App. 
3). 

The appellant objected and moved to dismiss the motion 
on the ground that the litigant could not be cited for con¬ 
tempt served only by mail on counsel, that litigant could 
not be punished for contempt for the mere non-payment of 
money, and that the check could not be reached by legal 
process and this was res judicata. 

On May 24,1944, Judge Morris filed a memorandum (App. 
5) denying this motion and the order was entered the same 
day (App. 6). 

Thereafter the appellant filed an answer (App. 7) and 
his affidavit therewith (App. 11) and an additional answer 
(App. 14). 

In these answers and affidavit the appellant pleaded as 
res judicata Judge Proctor’s decision in the mandamus ac¬ 
tion (App. 23), and Judge Cox’s judgment in the criminal 
prosecution (App. 16). 1 

The appellant also set forth how he had complied with 
Judge Cox’s order paying the money regularly through the 
probation officer up to and including May 15,1943, at which 
time he became ill and had been out of work and was unable 
to make further payments under Judge Cox’s order. The 
appellant filed as Exhibit A to the answer the certificate of 
Dr. Coveler (App. 13) showing that the appellant was suf¬ 
fering from high blood pressure and a heart ailment. 

The appellee did not file a petition nor did she file an af¬ 
fidavit and the Court heard the matter on her motion which 
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did not set out sufficient facts to justify holding for contempt 
and on the answer, exhibits and affidavits of the appellant. 

On June 21, 1944 (App. 23), Judge Morris held the ap¬ 
pellant in contempt for failure to comply with the provi¬ 
sions of Judge O’Donoghue’s decree of December 14, 1937, 
and sentenced him to three months in jail but provided that 
the appellant could purge himself by “paying to the Plain¬ 
tiff Dot Ebert” $750.00 and upon the payment of which the 
Clerk should deliver the retirement check for $1018.42 to the 
appellant notwithstanding that under the O’Donoghue de¬ 
cree the appellant was only entitled to half of the check 
which would be $509.21 (App. 2). At the time of this judg¬ 
ment there was only one child under age. 

Points Relied On On Appeal. 

1. The motion to be adjudged in contempt, having been 
served only by mailing a copy to counsel, should have been 
dismissed on the defendant’s motion as such service is in¬ 
valid and void in a contempt proceeding. 

2. The decree of Judge O’Donoghue of December 14, 
1937, was invalid and void as the Court had no power to 
sequester the government check involved therein and this 
was in effect so held by Judge Proctor in Law No. 88,375, 
where a mandamus for collection of the said check was de¬ 
nied May 28, 1937, and also in the decision of Judge Cox 
in Criminal No. 59,781. * 

3. The decision of Judge Proctor, mentioned in No. 2 
is res judicata as to the validity of the order of Judge 
O’Donoghue and as to the present motion for contempt. 

4. The decision of Judge Cox in Criminal No. 59,781 is 
res judicata as to the validity of the order of Judge 
O’Donoghue as to the present motion for contempt as in that 
proceeding Judge Cox did not enforce Judge O’Donoghue’s 
order but held it non-effective, changed, or abandoned, and 
required this appellant to pay $4 per week, which was sup¬ 
port for the children for a while and then by consent $7.50 
twice a week, which the appellant paid regularly until May 
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15,1943, after which time he has been unable to pay because 
of illness. 

5. The order of Judge O’Donoghue of December 14, 
1937, if it was valid, which it is not, was abrogated or re¬ 
voked by the consent of the parties as Judge Cox’s order 
required $4 per week to be paid during a one-year period 
of probation and at the end of the year the appellant and 
the appellee, with the approval of the probation officer and 
of the District Attorney, changed the payments to $7.50 
twice a month, the sum to be paid through the probation of¬ 
ficer, which was done until May 15, 1943, when the appel¬ 
lant became too ill and financially unable to continue pay¬ 
ment 

6. Appellant having regularly paid to the probation of¬ 
ficer all the installments required by Judge Cox’s order of 
June 8,1938, in Criminal No. 59,781 until he became too ill 
to pay the same in May, 1943, the Court erred in adjudging 
the appellant in contempt for not endorsing the check or 
paying the amount of the check for $1018.42 to the appellee 
under Judge O’Donoghue’s order. 

7. The Court had no authority or power to require the 
appellant to now pay $750 or to commit him for contempt. 

8. The Court erred in entering the final judgment of 
June 21, 1944, committing the appellant to jail for three 
months. 

9. The lower court has no power or jurisdiction to com¬ 
mit the appellant for the failure just to pay money or for 
refusal to endorse the check. 

Summary of Argument. 

The motion to adjudge in contempt did not allege any 
facts justifying same (App. 3) and as it was simply served 
by mailing a copy to the appellant’s counsel of record, it is 
invalid and should have been dismissed. Prom the state¬ 
ments in the motion as to the wife Judge O’Donoghue’s 
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decree clearly only required the mere payment of money 
or at the most the endorsement of a check if necessary and 
for failure to comply therewith one cannot be imprisoned. 
Although it is a civil proceeding, yet all the constitutional, 
statutory and common law requirements of criminal pro¬ 
ceedings must be complied with. 

The Court directed its Clerk to surrender the government 
check and to get a new one and disburse it. The Court did 
direct the appellant to endorse any checks that were neces¬ 
sary but he was never requested to endorse this check and 
never refused to endorse it. The motion for contempt 
should have been dismissed. 

As the decree fixing alimony and support of the children 
in 1934, gave the appellee the use of one residence and the 
rents of another except that she had to keep up the pur¬ 
chase price payments as they accrued and later there was 
a money judgment and execution for $1050 for default pay¬ 
ments and the government check under execution under 
that judgment was illegally taken from the mail and then 
Judge O’Donoghue’s decree, entered after Judge Proctor’s 
decision that the check could not be levied on or garinsheed, 
directed the Clerk to collect the check and divide it, as well 
as the checks for the insurance policies, in full settlement 
of all claims of the husband against the wife and the wife 
against the husband and as the alimony was stopped it is 
evident that that decree was simply for the mere payment 
of money, especially as it evidently stopped the wife’s right 
to the use of one residence and to the rent of the other house. 

Although that is not specially mentioned yet the wording 
of the decree is sufficient to cover it as it says “that the 
same should be in full settlement and satisfaction of all 
claims for alimony, money judgments, costs and counsel 
fee in this entire proceeding, which either party to this 
proceeding may have or claim to have to this proceeding up 
to and including the 31st day of December, 1937.” 
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That was the taking of property in settlement of alimony, 
some of which property, the government check, was illegal¬ 
ly in the custody of Court officials. If the failure of the 
appellee to receive $509.21 out of the check constituted pun¬ 
ishable default in the payment of alimony then the action 
of Judge Morris in requiring appellant to pay her $750 in 
order to purge himself is arbitrary and illegal and should 
be reversed. 

While the appellant consented to the decree yet his action 
was not entirely voluntary because the wife had him under 
indictment of two counts, one failure to support her and the 
other failure to support the children. 

Judge Proctor’s decision is res judicata that the appel¬ 
lant could not be made to sign the check and that the check 
could not be levied on and sold, consequently, the failure of 
the government check to be disbursed does not subject ap¬ 
pellant to imprisonment. 

Judge Cox’s sentence on the second count of the indict¬ 
ment is res judicata to any ‘contempt proceedings for fail¬ 
ure to provide for the children as Judge Cox by fixing the 
amount to be paid at $4 per week, (over $20 per month) for 
one year, which was nearly as much per month as the 
O’Donoghue decree required for the support of the children, 
in effect abrogated Judge O’Donoghue’s decree as to the 
children. 

After the sentence under the indictment in June 1938, 
nothing was done by the wife until April, 1939, when she 
had a ne exeat issued under which the appellant was ille¬ 
gally arrested and then released because of such illegality. 

Also at the same time there was a rule for contempt which 
was quashed because illegally served on the appellant while 
illegally in jail. 

When the year was up under Judge Cox’s sentence, the 
appellee threatened the appellant with another indictment 
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and then the appellant agreed with appellee, with the ap¬ 
proval of the District Attorney, that appellant would pay 
$7.50 twice a month to the Probation Officer for the chil¬ 
dren in lieu of the former $4 per week as one of the children 
had become of age. 

As appellant continued to make these payments for four 
years until too ill to continue them, clearly appellant is not 
in contempt under the $30 children’s provision in the 
0 ’Donoghue decree. 

The next pleading in the case was five years later on Jan¬ 
uary 3, 1944, when the appellant filed an amended answer 
and counter-claim, which was followed with this motion to 
adjudge in contempt in March, 1944, which makes it very 
evident that the appellee had abandoned any claim, if ever 
she had any, to a right to have the appellant adjudged in 
contempt for failure to pay her alimony or anything else 
under the 0 "Donoghue decree of December 14,1937. 

ARGUMENT. 

POINT I. 

A motion not alleging sufficient facts filed in a divorce 
case and mailed to the attorneys for the husband is not 
sufficient service to adjudge him in contempt. 

To hold in contempt and punish one for contempt com¬ 
mitted out of the presence of the Court, there must be a pe¬ 
tition or motion filed, alleging facts constituting grounds 
for punishment for contempt and the same must be served 
personally on the alleged contemnor. 

A motion that does not set out facts so as to inform the 
accused one of what he has to answer certainly is not suffi¬ 
cient regardless of how it is served. 

The law with respect to service of notice is properly stat¬ 
ed in 17 C. J. S. #79, Page 101, as follows: 
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* 4 Personal service of process in a contempt proceed¬ 
ing has been declared indispensable if the alleged con¬ 
tempt consists of contumacy. Service on an attorney, 
especially when he is not acting for accused, is insuf¬ 
ficient * * 

In Ex Parte Coulter, 160 Ark. 550, 255 S. W. 15, the Court 
says as follows: 

“There must first be an accusation in some form made 
either by the judge himself or by some one in posses¬ 
sion of the facts, sufficient to constitute a prima facie 
case, and upon this accusation the party charged is no¬ 
tified in order that he may have reasonable time to make 
his defense.’* 

In the case of Mylius v. McDonald, 61 W. Va. 405, 56 S. 
E. 602, the Court says: 

“The record shows no presence of Mylius at the time 
when the order of arrest and imprisonment was made. 
Its construction is that he was absent. It must show 
his presence. As stated above, a proceeding for con¬ 
tempt is a criminal proceeding. Judgment of impris¬ 
onment for felony or misdemeanor cannot be rendered 
in the absence of the person * * V* 

In the case of Smilay v. Oakland Circuit Court, 235 Mich. 
51, 209 N. W. 191, the correct interpretation of the law is 
set forth in the syllabus as follows: 

“Service of affidavit charging facts of contempt upon 
attorney is insufficient, especially when he is no longer 
acting for accused.” 

In Cooke v. U. S., 267 U. S. 517 at 536; 69 L. Ed. 767 at 
774 in a contempt proceeding against an attorney the Court 
said: 

“When the contempt is not in open court, however, 
there is no such rights or reason in dispensing with the 
necessity of charges and the opportunity of the accused 
to present his defense by witnesses and argument. The 
exact form of the procedure in the prosecution of such 
contempts is not important. The court in Randall v. 
Brigham, 7 Wall, 523, 540,19 L. Ed. 285, 293, in speak¬ 
ing of what was necessary in proceedings against an 
attorney at law for malpractice, said: 
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‘All that is requisite to their validity is that, when not 
taken for matters occurring in open court, in the pres¬ 
ence of the judges, notice should be given to the attor¬ 
ney of the charges mad-e, and opportunity afforded him 
for explanation and defense. The manner in which 
the proceeding shall be conducted, so that it be with¬ 
out oppression or unfairness, is a matter of judicial 
regulation/ 99 

The Court in Re Savin, 131 U. S. 267,33 L. Ed. 150, 0 Sup. 

Ct. Rep. 699, applied this rule to proceedings for contempt: 

“Due process of law, therefore, in the prosecution of 
contempt, except of that committed in open court, re¬ 
quires that the accused should be advised of the charges 
and have a reasonable opportunity to meet them by 
way of defense or explanation. We think this includes 
the assistance of counsel, if requested, and the right to 
call witnesses to give testimony, relevant either to the 
issue of complete exculpation or in extenuation of the 
offense and in mitigation of the penalty to be imposed. 
See Hollingsworth v. Duane, Wall. Sr. 77, Fed. Cas. 
No. 6,616; Re Stewart, 118 La. 827,43 So. 455; Re Clark, 
208 No. 121, 15 L. R. A. (N. S.) 389, 106 S. W. 990. 

The proceeding in this case was not conducted in ac¬ 
cordance with the foregoing principles. We have set 
out at great length in the statement which precedes 
this opinion the substance of what took place before, at, 
and after the sentence. The first step by the court was 
an order of attachment and the arrest of the petitioner. 
It is not shown that the writ of attachment contained a 
copy of the order of the court, and we are not advised 
that the petitioner had an exact idea of the purport of 
the charges until the order was read. In such a case, 
and after so long a delay, it would seem to have been 
proper practice, as laid down by Blackstone, 4 Com¬ 
mentaries, 286, to issue a rule to show cause. The rule 
should have contained enough to inform the defendant 
of the nature of the contempt charged. See Hollings¬ 
worth v. Duane, Wall. Sr. 141 Fed. Cas. No. 6,617. 
Without any ground shown for supporting that a rule 
would not have brought in the alleged contemners, it 
was harsh under the circumstances to order the ar¬ 
rest/ ’ 
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Simply because a proceeding is civil in form does not do 
away with the constitutional, statutory and common law 
provisions that one must be confronted with the accusa¬ 
tion in terms that state an offense and that same be prop¬ 
erly served and the accused brought into Court. The pro¬ 
ceedings being a civil one where there can be imprisonment 
and fines does not relax any or all of the requirements of 
criminal proceedings. 

In the Boyd Case, 116 U. S. 616; 29 L. ed. 746, the Court 
held in the head note prepared by Mr. Justice Bradley that: 

“A proceeding to forfeit a person’s goods for an of¬ 
fense against the laws, though civil in form, and wheth¬ 
er in rem or in 'personam, is a criminal case within the 
meaning of that part of the Fifth Amendment which de¬ 
clares that no person ‘shall be compelled, in any crim¬ 
inal case, to be a witness against himself.’ ” 

In the case of the United States vs. 8 packages, etc., of 
drugs, 5 F. 2nd 971, Judge Hollister in a strong opinion 
quoting from the Boyd case, held that the Fourth Amend¬ 
ment was applicable to libels, under the Food and Drug 
Act, which are civil actions. 

In Hepner vs. 213 United States, 103 at 111, 53 Law ed. 
720 at 723 Mr. Justice Harlan said: 

“The defendant insists that the case of Lees v. United 
States, 150 U. S. 476, 480, 37 L. ed. 1150, 1151, 14 Sup. 
Ct. Rep. 163, in an authority in his favor. This view 
cannot be sustained. That case was a civil action to 
recover a penalty for importing an alien into the Unit¬ 
ed States to perform labor, in violation of the act of 
February 26th, 1885; 23 Stat. at L. 332, chap. 164, U. S. 
Comp. Stat. 1801, p. 1290. In that case the trial court 
compelled one of the defendants to testify for the Unit¬ 
ed States and furnish evidence against himself. This 
Court held that that could not be done; saying that 
‘this, though an action civil in form, is unquestionably 
criminal in its nature, and in such a case a defendant 
cannot be compelled to be a witness against himself,’— 
meaning thereby only that the action was of such a crim¬ 
inal nature as to prevent the use of depositions. Among 
the authorities cited in the Lees Case was Boyd v. Unit- 
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ed States, 116 U. S. 616, 634, 39 L. ed. 746, 752, 6 Sup. 
Ct. Rep. 524. In the latter case it was adjudged that 
penalties and forfeitures incurred by the commission 
of offenses against the law are of such a quasi-crim¬ 
inal nature that thev come within the reason of crim- 
inal proceedings for the purposes of the 4th Amend¬ 
ment of the Constitution and of that part of the 5th 
Amendment declaring that no person shall be compell¬ 
ed in any criminal case to be a witness against himself. 

So that the Lees and Bovd Cases do not modify or dis- 

* * 

turb but recognize the general rule that penalties may 
be recovered by civil actions, although such action may 
be so far criminal in their nature that the defendant 
cannot be compelled to testify against himself in such 
actions in respect to any matters involving, or that may 
involve, his being guilty of a criminal offense.” 

In McNabb vs. U. S., 318 U. S. 332 .... at 340 87 L. Ed. 
_at_the Court said: 

“Judicial supervision of the administration of criminal 
justice in the federal courts implies the duty of estab¬ 
lishing and maintaining civilized standards of proce¬ 
dure and evidence. Such standards are not satisfied 
merely by observance of those minimal historic safe¬ 
guards for securing trial by reason which are sum¬ 
marized as ‘due process of law’ and below which we 
reach what is really trial by force.” 

The leading word “capital,” in the 5th Amendment of 
the Constitution, describing the crime by its punishment 
only, the associated words “or otherwise infamous crime” 
must, by an elementary rule of construction, include crimes 
subject to any infamous punishment, even if they should be 
held to include also crimes infamous in their nature, inde¬ 
pendently of the punishment affixed to them. Ex parte 
Wilson, Ark. 1885, 5 S. Ct. 935, 114 U. S. 423, 20 L. Ed. 89. 

The test is whether the crime is one for which the stat¬ 
utes authorize the Court to award an infamous punishment, 
not whether the punishment ultimately awarded is an in¬ 
famous one: when the accused is in danger of being subject¬ 
ed to an infamous punishment if convicted, he has the right 
to insist that he shall not be put upon his trial, except on the 
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accusation of a grand jury. The Constitution protecting 
every one from being prosecuted in a court of the United 
States, without the intervention of a grand jury, for any 
crime which is subject by law to an infamous punishment, 
no declaration of Congress is needed to secure, or compe¬ 
tent to defeat, the constitutional safeguard. Meckin v. U. 
S., Ill. 1886,117 U. S. 351, 6 S. Ct. 777, 29 L. Ed. 909. See, 
also, Ex parte McCluskey, C‘. C. Ark. 1889, 40 F. 71, 74. 

An offense for the commission of which the Court can 
order the accused to be imprisoned in the penitentiary is an 
infamous crime within the meaning of this amendment. 
Parkinson v. U. S., Nev. 1S87, 121 U. S. 281, 7 S. Ct. 806, 
30 L. Ed. 959. 

Watkins vs. Rives, 75 U. S. Apps. D. C. 109 125 F. (2d) 
33, cited by Judge Morris does not seem applicable here, 
but if it is, counsel feel that under the foregoing decisions 
and others, that it should be now overruled. 

POINT n. 

Where a decree directs a government check of the hus¬ 
band illegally in the possession of the marshal, to be de¬ 
livered to the clerk, who is directed to surrender the same 
and to get a new check and pay the proceeds thereof half 
to the wife and half to the husband, and the derk is direct¬ 
ed similarly to collect and divide two insurance poliries 
and this when consummated is to be in full settlement of 
all alimony and all daims between the husband and wife, 
which would include rents she was receiving, and the de¬ 
cree does not continue alimony for the wife but in lieu 
thereof requires monthly payments for the children, the 
requirement as to the checks is merely for the payment 
of money and the husband cannot be imprisoned if he 
fails to comply with the decree. 

The motion for contempt (App. 3) says Judge O’Donog- 
hue’s decree requires the indorsement of the check of 
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$1018.42, half thereof or $509.21 to be paid to the appellee 
but the motion does not state that the appellant was ever 
asked to, or that he ever refused to, endorse the check. The 
decree does not specifically require the appellant to endorse 
the cheok although it does direct the appellant and the ap- 
pelee (App. 2) to “endorse * * * any and all * * * checks 
* # * that may be necessary or proper to carry out and com¬ 
plete the provisions and purposes of this decree.” There 
is no proof that it was necessary or proper for the appellant 
to endorse the check or that he refused to do so. 

No petition for contempt was filed with or just preced¬ 
ing the motion for contempt. 

The O’Donoghue decree was a compromise adjustment or 
settlement of all the claims of the appellant against the ap¬ 
pellee and all alimony or other claims of the appellee and 
the children against the appellant, then the Clerk -was re¬ 
quired to collect the rent check and disburse it half to each; 
the appellant was not required to deliver the check as it was 
already illegally in the hands of the Marshal. 

If the appellant was required to endorse the check and 
thereby pay the money over to the appellee the requirement 
was merely for the payment of money and failure to do so 
cannot be punishment by imprisonment as that is prohibit¬ 
ed by the Code of 1901, Section 113, as construed in Rapeer 
vs. Colpoys, 66 Apps. D. C. 216, 85 F. 2d 715 and McGrew 
vs. McG-rew, 59 Apps. D. C. 230; 38 F. 2d 541 and the cases 
cited in each of these decisions. 

The judgment appealed from (App. 23) requiring the ap¬ 
pellant to serve three months in jail or pay Dot Ebert, (it 
does not say 'whether for alimony or for the children), $750 
and that then the retirement check for $1018.42 will be re¬ 
leased to the appellant, is without due process of law and is 
contrary to the statute above. It will be noted that the 
O’Donoghue decree made that settlement in satisfaction of 
the prior money judgment, under which issued the execution 
by which the retirement check was illegally taken from the 
mails, seized and levied upon by the United States Marshal. 
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If the Lower Court is correct in holding that the appel¬ 
lant was in contempt when failing to see that the appellee 
received her $509.21 out of the retirement check, it could 
not arbitrarily require the appellant to pay $750 when by 
the terms of the agreement she was entitled to $509.21 only. 

There can be no question but that Judge Cox instructed 
the jury that the 0 ’Donoghue decree was a voluntary agree¬ 
ment on the part of the appellee approved by the Court for 
a personal property settlement by the transfer of personal 
property—the check and policies—in lieu of alimony for the 
wife. The decree then provided $30 per month support for 
the children. The Court alone could not have made such 
a decree. In Watson vs. Mose, 165 Va. 661, 183 S. E. 428 
it was held that the Court cannot transfer a specific prop¬ 
erty of the husband to the wife in lieu of alimony without 
the aid of an agreement between the wife and husband. 
There are other cases to the same effect. 

As this agreement was partly performed by the disburse¬ 
ment of the proceeds of policies, a breach thereof would not 
restore the alimony, or former alimony decree. The ap¬ 
pellee was restricted to money damages. The appellant 
was not blamable for the contract. 

After accepting part of the benefits of the agreement it is 
doubtful if appellee could have it rescinded and alimony re¬ 
stored—she certainly could not without proving fraud or 
misrepresentation. 

No doubt Judge Cox so decided all this when he charged 
the jury on the first count. 

In Wyoming vs. Colorado, 309 IT. S. 572 at 582, 84 L. Ed. 
954, the 3rd syllabus in the Law Edition is as follows and 
is sustained by the text at 960: 

“A state will not be adjudged in contempt for permit¬ 
ting the diversion from a river flowing from such state 
into another state, of an amount of water in excess of 
the limit of permissible withdrawal fixed by the Su¬ 
preme Court of the United States in litigation between 
the states, where there was a period of uncertainty and 
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room for misunderstanding as to whether the latter 
state was acquiescing in the excessive withdrawal. ’ ’ 

The O’Donoghue decree was in December 1937 and in the 
following June the jury under proper instructions by Judge 
Cox evidently believed that the Judge O’Donoghue decree 
settlement satisfied all alimony due the wife and only left 
open the mere payment of a sum of money, and that al¬ 
though all of the said money was not paid her, yet there 
was no default in the payment of alimony and no failure by 
appellant to support his wife, and the jury so found by 
bringing a not guilty verdict on the first count. 

POINT IIL 

(A) Where the court has held in a mandamus proceed¬ 
ing by the wife that the government check cannot be as¬ 
signed, levied on or garnished, such decision is res judicata 
against the wife’s claims to the check. 

(B) Where the husband, after such a decree for the 
payment of money has been entered, is acquitted on a 
count of an indictment for failure to support his wife, it is 
res judicata to a motion or proceeding to adjudge a hus¬ 
band in contempt for failing to endorse the check. 

Judge Proctor’s decision in the mandamus case it seems, 
without question under well known principles of the law of 
res judicata estops the wife to make any claims to the check. 
By that decision she obtained no rights in the check under 
O’Donoghue’s decree. 

The action of the appellee in filing her petition for a man¬ 
damus directing the Marshal to sell the check was her con¬ 
struction of the agreement approved by the O’Donoghue 
decree, that the appellant could not be held in contempt for 
failure to comply and such construction and action on her 
part now estops her after seven years to claim or contend 
that the appellant is in contempt for non-compliance. 
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Furthermore the appellant had always so construed the 
contract approved by the 0 ’Donoghue decree and where the 
parties put the same construction on a contract that con¬ 
struction is binding on the Court, and if the contract is am¬ 
biguous the Court will follow the construction of the parties. 
Harten v. Loffler, 29 App. D. C. 490, judgment affirmed 
(1909) 29 S. Ct. 351, 212 U. S. 397, 53 L. Ed. 568. Consaui 
v. Cummings, 24 App. D. C. 36, Waters v. Kopp, 34 App. D. 
C. 575, Mitchell v. Lambert, 34 App. D. C. 583. 

Furthermore in addition to this Judge Cox in the crim¬ 
inal prosecution evidently put the same construction on the 
contract approved in the 0 ’Donoghue decree and under his 
proper instructions the jury in effect held that the appel¬ 
lant was not guilty of violating, and being in default under, 
the 0’Donoghue decree and it specifically held he was not 
guilty of failure to support the wife. 

POINT IV. 

Where there is a decree in equity directing the payment 
by the husband of $30 per month for the support of minor 
children and thereafter he is convicted on one count of 
the indictment in the same court for failure to support the 
children and the court on such conviction directs the hus¬ 
band to pay to the probation officer $4 per week for one 
year which was fully complied with such sentence is res ju¬ 
dicata against the appellee’s motion for contempt for fail¬ 
ure to comply with a former decree in equity fixing a 
slightly larger sum for the children. This is especially true 
where appellant and appellee at end of the year under 
threat of another indictment entered into an agreement 
approved by the district attorney whereby appellant was 
to continue smaller payments through the probation offi¬ 
cers which appellant complied with for four years when 
he became too ill to make further payments. 

The $30 provision in the 0’Donoghue decree for the chil¬ 
dren is changed, modified and/or revoked by the criminal 
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case before Judge Cox, the following summer, when he sen¬ 
tenced the appellant under the second count for failure to 
support the children and put him on parole and required 
him to pay the weekly payments through the probation of¬ 
ficer. 

The appellant's answers and affidavits clearly show that 
he complied with this order of Judge Cox by paying through 
the probation officer. 

The mere statement of the principle in the above point it 
seems is sufficient without further discussion or citations 
but when you apply the principle and the decisions under 
Point III that the Court is bound by the construction given 
the contract by the parties the conclusion is irresistible 
that the appellant cannot now be held in contempt for fail¬ 
ure to comply with the $30 provision for the children in the 
O’Donoghue decree. 

This is strengthened by the new agreement in September, 
1939, which was complied with by the appellant and the 
children until all except one has become of age without any 
reduction as the different ones became of age. The law 
does not require the payment for children after they be¬ 
come of age. 


Conclusion. 

Under the principles of law set forth above and the de¬ 
cisions it seems clear that the judgment below which is ap¬ 
pealed from should be reversed with instructions to the 
Lower Court to enter an order absolving the appellant from 
any and all contempt for any failure of his to comply with 
the O’Donoghue decree of December 14, 1937, so far as the 
rights of the wife are concerned. 
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With further directions to the Lower Court to absolve 
the appellant from any and all contempt for failure to sup¬ 
port the remaining infant child unless on a proper petition 
and proceedings the Lower Court finds on the evidence that 
the appellant was not justified to stop making payments for 
the children in May, 1943, because of his ill health. 

Respectfully submitted, 

RAYMOND M. HUDSON, 
CARL A. MARSHALL. 
MINOR HUDSON, 
Attorneys for Appellant. 


November 15, 1944. 





APPENDIX. 
Case No. 8858. 



INDEX TO APPENDIX. 


PAGE 

Decree of December 14,1937 by 0 ’Donoghue, J. 1 

Motion to Adjudge Defendant in Contempt. 3 

Defendant’s Objection, Citations and Motion to Dis¬ 
miss . 4 

Morris, J., Memorandum on Motion to Dismiss. 5 

Order Denying Motion to Dismiss. 6 

Defendant’s Answer Mistakenly Named Points and 
Authorities in Opposition to Plaintiff’s Motion for 

Contempt . 7 

Affidavit in Opposition to Plaintiff’s Motion for Con¬ 
tempt . 11 

Defendant’s Exhibit A—Certificate of Dr. H. A. Cove- 

ler. 13 

Defendant’s Exhibit B—Letter, dated February 26, 
1944, from L. L. Collie, Chief, Division of Bookkeep¬ 
ing and Warrants, to Mr. Carl A. Marshall. 13 

Additional Answer of Defendant Mistakenly Named 
Additional Points and Authorities in Opposition to 

Plaintiff’s Motion for Contempt. 14 

Indictment of June 2, 1937. 15 

Judgment Under Indictment. \6 

Petition for Mandamus—Law No. 88,375. 17 

Return to Rule and Answer to Petition. 19 

Demurrer to Answer.. 22 

Proctor, J., Memo Opinion on Demurrer to Answer... 23 

Judgment for Contempt. 23 

Notice of Appeal... 24 






















1 


1 APPENDIX. 

Case No. 8858. 


IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia 


Dot Ebert, 

vs. 

Philip Ebert, 


Plaintiff, 

Defendant. 


Equity No. 56955. 


Decree of December 14, 1937 by O’Donoghue, J. 

This cause coming on for hearing on the motion of ,the 
defendant filed herein August 17th, 1937; on the petition 
of the plaintiff filed herein November 10th, 1937; and on the 
rule to show cause issued thereon on November 10th, 1937; 
and on the affidavit of the defendant in opposition thereto, 
filed November 18th, 1937 and on all other proceedings had 
herein, including the matter of the two policies of insur¬ 
ance on the life of the defendant and having been argued 
by counsel for the respective parties and considered by the | 
Court it is by the Court this 14th day of December, 1937. 

Ordered, Adjudged, and Decreed, that the Civil Service 
Retirement Check #32598 dated February 8, 1936, for 
$1018.42, Symbol 89-923, payable to the order of the de¬ 
fendant, drawn by G. F. Allen, Chief Disbursing Officer, 
upon the Treasurer of the United States and seized by the 
United States Marshal for the District of Columbia 
2 on the writ of execution issued herein on February 
7,1936, upon the money judgment entered herein by 
decree dated April 15, 1935, be delivered forthwith by the ! 
United States Marshal to the Clerk of this Court, Charles 
E. Stewart, for collection and deposit of proceeds thereof 
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into the registry of this Court; and the said Clerk of this 
Court, Charles E. Stewart, is hereby authorized and di¬ 
rected to surrender said check to the Treasurer of the 
United States and to obtain a new or substitute check 
therefor for the same amount representing the Civil Serv¬ 
ice Retirement pension due to the defendant payable to the 
order of Charles E. Stewart, Clerk of said Court, and said 
clerk shall forthwith deposit the proceeds from said last 
mentioned check into the registry of this Court, and there¬ 
upon, immediately distribute said proceeds, one-half to 
the plaintiff, Dot M. Ebert, or her attorney of record, and 
the other half to Philip Ebert or Benjamin L. Seid, as at¬ 
torney for the defendant, Philip Ebert. 

And it is further Adjudged, Ordered and Decreed, that 
the plaintiff herein forthwith deliver to the Clerk of this 
Court, Charles E. Stewart, the two insurance policies on 
the life of the defendant issued by the Metropolitan Life 
Insurance Company, one being Policy 3295213-C, and the 
other being Policy 6107298-A, and the Clerk of this Court, 
Charles E. Stewart, is hereby authorized and directed to 
collect the entire proceeds or paid up value of said two 
policies of insurance and deposit same in the registry of 
the Court, and thereupon, immediately distribute 
3 said proceeds, one-half to the plaintiff, Dot M. Ebert 
or her attorney of record, and the other one-half to 
Philip Ebert, or Benjamin L. Seid, as attorney for the de¬ 
fendant, Philip Ebert. 

And it is further Ordered, Adjudged, and Decreed “that 
the plaintiff and this defendant each and both of them are 
hereby ordered and directed to sign, endorse or execute 
any and all papers, checks, vouchers, receipts, releases, or 
other documents that may be necessary or proper to carry 
out and complete the provisions and purposes of this de¬ 
cree.’ ’ 

And it is further Ordered, Adjudged, and Decreed, that 
upon the disbursement of the Clerk of the Court to the 
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plaintiff and to the defendant or their Attorneys of Rec¬ 
ord of the proceeds of the check or checks and the policies 
of insurance herein mentioned, that the same should be in 
full settlement and satisfaction of all claims for alimony, 
money judgment, costs and counsel fee in this entire pro¬ 
ceedings which either parties of this proceedings may have 
or claim to have to this proceedings up to and including the 
31st day of December 1937. 

And it is further Ordered, Adjudged and Decreed, that 
the plaintiff is to retain the custody of the minor children 
of the parties to this proceeding, with the right to the 
defendant to see said minor children at reasonable times. 

And it is further Ordered, Adjudged and Decreed that 
the defendant shall pay to the plaintiff the sum of 
4 $30.00 per month, on the 1st day of each and every 

month, beginning on the 1st day of January, 1938, 
for the maintainance and support of the minor children of 
the two parties to this proceedings. 

DANIEL W. O’DONOGHUE, 
Justice. 

We consent to this decree 

Dot M. Ebert, 

Plaintiff. 

Philip Ebert, 

Defendant. 


5 Motion to Adjudge Defendant in Contempt. 

Comes now the plaintiff by and through her attorney, 
I. H. Minovitz, and moves this Honorable Court to adjudge 
the defendant in contempt for failure to comply with the 
provisions of a Decree signed by Justice Daniel W. O’Don- 
aghue on December 14,1937, ordering the defendant, Philip 
Ebert, among other things to endorse a certain govern¬ 
ment check made payable to the said Philip Ebert, said 
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check being then in the bands of tbe Clerk of this Court, 
said check being in the amount of $1,018.42, to the end that 
said check may be cashed and half of its proceeds paid 
over to the plaintiff. The Court in the same Decree further 
ordered said defendant to pay to the plaintiff the sum of 
$30.00 every month, the first payment to begin January 1, 
1938, for the maintenance and support of the minor chil¬ 
dren of the said parties. For reasons therefore plaintiff 
refers to the Points & Authorities hereto attached. 

I. H. MINOVITZ, 

I. H. Minovitz, 
Attorney for Pltf., 
1426 G St., N. W. 


I certify that I have this 29th day of March, 1944, mailed 
a copy of this motion together with the points and authori¬ 
ties attached, to Carl A. Marshall, attorney for defendant, 
to his room 312 Investment Bldg., Wash., D. C. 

(s) I. H. MINOVITZ, 
Attorney for Plaintiff , 
1426 G Street, N. W. 


6 Defendant’s Objection and Citations. 

1. The litigant cannot be cited for contempt by service 
of a motion on his counsel. 

2. A person cannot be punished for contempt for the 
mere non-payment of money. Rapeer vs. Colpoys, 66 D. C. 
216. 

3. In Ebert vs. Colpoys Law No. 88375 Mr. Justice 
Proctor held that the check involved could not be reached 
by legal process and this is res adjudicata. 

The plaintiff’s motion should be dismissed. 
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7 Morris J., Memorandum on Motion to Dismiss. 

Morris, J. This is a proceeding in which the plaintiff 
sought a decree of limited divorce and other relief against 
the defendant. By a decree of this Court, dated December 
14, 1937, the defendant was required, among other things, 
to pay to the plaintiff the sum of $30 per month, beginning 
with January 1, 1938, for the maintenance and support of 
the minor children of said parties. The defendant came 
into this Court by filing on January 3,1944, a paper writing 
denominated “Amended Answer and Cross-Claim of the 
Defendant,” wherein he asked this Court to enlarge the 
decree of limited divorce entered herein on April 15, 1935, 
and to grant to him an absolute divorce from the plaintiff. 
This matter has not yet been acted on by the Court. The 
plaintiff has, however, moved this Court to adjudge the 
defendant in contempt for his failure to obey the order 
entered December 14, 1937, above referred to. Copies of 
the motion and points of authorities were mailed to Carl 
A. Marshall, Esquire, Attorney for the defendant. 

The defendant, by his counsel, objects to the consideration 
of the motion on the ground, among others, that “a litigant 
cannot be cited for contempt by service of a motion on his 
counsel.” I cannot agree with this contention. Our Court 
of Appeals, speaking through Mr. Justice Miller, in the 
case of Watkins v. Rives, 75 U. S. App. D. C. 109, at page 
116, states: 

8 “Appellant contends, however, that personal ser¬ 
vice and not mere notice was required. This would 

be true if the contempt proceeding had been an original 
proceeding, and perhaps if it had been for criminal 
contempt. But the proceeding here was for civil con¬ 
tempt; it was part of the main cause and a continuation 
thereon.” 
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That is the case here. With the very recent asking by the 
defendant in this cause through the counsel upon whom no¬ 
tice was given of the motion to adjudge the defendant in 
contempt, there can be no reasonable doubt that the de¬ 
fendant is advised of such motion, lie cannot be heard to 
ask for relief in this Court and at the same time assert that 
this Court does not have jurisdiction to adjudge him in 
contempt for disobedience of an order of this Court made 
in the same cause. 

The motion of the defendant to dismiss the motion of the 
plaintiff is denied. The defendant will be allowed ten days 
within which to file answer to the plaintiff’s motion, and 
to show cause why he should not be adjudged in contempt. 

JAS. W. MORRIS, 
Justice. 

May 24,1944. 


9 Order Denying Motion to Dismiss. 

This cause having come on to be heard upon motion of the 
plaintiff to adjudge the defendant in contempt and the de¬ 
fendant’s motion to dismiss the plaintiff’s motion, and argu¬ 
ment of counsel having been heard, it is by the Court this 
24th day of May, 1944. 

ORDERED, ADJUDGED AND DECREED that de¬ 
fendant’s motion to dismiss the motion of the plaintiff be, 
and the same is hereby denied, and defendant is allowed 
ten days within which to file answer to plaintiff’s motion 
and to show cause why he should not be adjudged in con¬ 
tempt. 

JAS. W. MORRIS, 

* Justice. 
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10 Defendant’s Answer Mistakenly Named Points 

and Authorities in Opposition to Plaintiff’s 
Motion for Contempt 

1. The defendant adopts the Affidavit filed herein as 
part of his answer to plaintiff’s motion. 

2. Defendant says that the plaintiff has waived her 
right to insist upon compliance with the Order of this Court 
dated December 14, 1937, because of the fact that she 
sought and had this defendant indicted for non-support. 
Criminal Action No. 59871, and he was convicted on June 
10,1938, placed on probation for one year on condition that 
he pay $4.00 per week for the maintainance and support of 
the plaintiff and the minor children. Defendant paid and 
' plaintiff accepted the sum of $4.00 per week during the de¬ 
fendant’s probationary period. 

3. That plaintiff waived her right to insist upon com¬ 
pliance with the Order of December 14, 1937 by virtue of 
the fact that she did in September, 1939 threaten to have 
the defendant indicted for non-support and as a comprom¬ 
ise entered into an agreement that defendant should pay 
through the probation officer of this 'Court the sum of $7.50 
each two weeks, which said sum was paid by the defendant 
up to and including May 15, 1943. 

4. This defendant has been ill and unable to earn money 
sufficient to maintain himself since May 15, 1943 as is 
evidenced by a copy of a certificate of Dr. H. A. Doveler. 
(A copy of which is attached hereto and marked “De¬ 
fendant’s Exhibit * A’ ”.) 

5. That this defendant has complied in part with the 
said Order as is evidenced by a copy of a letter, dated 

July 20, 1943, addressed to Carl A. Marshall, Es- 

11 quire, from the Metropolitan Life Insurance Com¬ 
pany in part as follows: 
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Carl A. Marshall, Esq. 

Investment Building 
Washington, D. C. 

In re: Ebert v. Ebert 
Equity No. 56955 

Benjamin L. Seid, Assignee of Philip 
Ebert, v. Metropolitan (TEC) 

Dear Sir: 

We have for acknowledgment your letter of July 9. 

The decree, a copy of which you enclosed with your 
letter, provides for the payment of one-half of the pro¬ 
ceeds of the two policies involved to the plaintiff. Dot 
M. Ebert or her attorney of record, and the other one- 
half to Philip Ebert or Benjamin L. Seid as attorney 
for the defendant, Philip Ebert. Our file indicates 
that under date of June 29, 1938, our New York coun¬ 
sel, Messrs. Tanner, Sillcocks and Friends, paid the 
sum of $148.82 to Benjamin L. Seid, of 191 Joralemon 
Street, Brooklyn, New York, as attorney for Philip 
Ebert and as assignee of Philip Ebert, in return for his 
release therefor. The remaining one-half, in the sum 
of $148.83, was paid to the Clerk of the United States 
District Court for the District of Columbia on behalf 
of Dot M. Ebert, the insured’s wife. 

Very truly yours, 

HARRY COLE BATES, 
General Counsel. 

TFC:LS 

6. That the defendant cannot comply with the provi¬ 
sions of the said Order dated December 14, 1937, because 
payment has been stopped on the said Civil Service Retire¬ 
ment Check by the Treasury Department, and said check is 
not negotiable as is evidenced by a copy of a letter dated 
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February 26,1944, addressed to Carl A. Marshall. (A copy 
of which is attached hereto and marked “Defendant’s Ex¬ 
hibit‘B’ ”) 

7. That the defendant cannot legally be required to en¬ 
dorse and deliver to the Clerk of the Court the said check 
under the Court’s Order of December 14, 1937, because of 
the fact that the matter is res judicata by virtue of a mem¬ 
orandum filed in Law No. 88375, by Judge Proctor, dated 
May 28, 1937 as follows: 

“In my opinion the broad provisions of Sec. 729, Title 
5 U.S.C.—A precludes the reaching of this fund, repre¬ 
sented by the check, in the manner attempted. It is 
12 a virtual effort to execute upon or garnishee the fund 
in the Treasury, which the statute very plainly says 
shall not be subject to such action. Moreover as the 
Treasury has stopped payment in view of the statutory 
prohibition it would seem to be a futile thing to man¬ 
damus the Marshal. Accordingly the demurred to the 
answer will be overruled. 

May 28, 1937 PROCTOR J” 

and by virtue of the facts disclosed in a letter from the 
United States Treasury filed in said Law Action No. 88375 
as follows: 

“Reference is made to your letter of February 29,1936, 
which you advise that a certain Civil Service Retire¬ 
ment Check, drawn to the order of Philip Ebert will 
be sold at auction on March 7,1936. It is assumed that 
the check does not bear the endorsement of the payee. 

I feel constrained to advise you that a stop order has 
been placed against this check to prevent the payment 
thereof except upon the genuine endorsement of the 
payee or his legal representative. 

Your attention is invited to the following provisions of 
Section 18 of the Act of May 29, 1930, 46 Stat. 479 (5 
U.S.C., 729) with respect to the Civil Service Retire¬ 
ment Fund: 
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‘None of the monies mentioned in this chapter shall 
be assignable, either in law or equity or be subject to 
execution, levey, or attachment, garnishment, or 
other legal process/ 

See also, the language of the Court in McG-rew v. 
McGrew, 59 App. D. C. 239 387 (2) 541, and the decision 
of the Comptroller General of the U. S., dated July 27, 
1935, (a-63142), rendered to the Secretary of the Treas¬ 
ury, especially the last paragraph, a copy of which is 
attached.’ ’ 

8. The plaintiff is responsible for defendant’s inability 
to earn money on which to live.to comply with the decree of 
December 14, 1937, because of several unlawful arrests 
made upon her complaint; that is, (a) defendant was ar¬ 
rested and tried in the Municipal Court of the District of 
Columbia on an assault charge and was acquitted, (b) de¬ 
fendant was arrested on a Mann Act charge in the State of 
Wisconsin, was indicted and acquitted, (c) defendant was 
arrested on a Sunday in the District of Columbia and re¬ 
leased under a Habeas Corpus proceeding, (d) defendant 
was served with process in a contempt proceeding in the 
District of Columbia while already in jail under an unlaw¬ 
ful arrest and said process was quashed. 

13 9. Defendant says further, that the said Civil 

Service Retirement Check was illegally obtained, in 
that the United States Marshal for the District of Columbia 
was directed to and did, seize the said check from the 
United States Mails and opened tlie envelope in which the 
check was transmitted to the defendant and removed the 
said check from the envelope without the knowledge or con¬ 
sent of the defendant. 

10. Plaintiff has failed to allege or prove that defend¬ 
ant is able to make the payments ordered in the said decree. 

11. Defendant denies that he is in contempt of this 
Court and says that he has always contributed all that he 
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was able to contribute to the support of his family and that 
he has no desire and does not and has not intended to dis¬ 
obey the orders of this Court. 

WHEREFORE, it is respectfully submitted that the Mo¬ 
tion should be denied. 
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ss.: 


Affidavit in Opposition to Plaintiffs 
Motion for Contempt. 


Philip Ebert being, first duly sworn on oath deposes 
and says that he is the defendant in the above entitled cause 
and makes this affidavit in answer to and in opposition to 
plaintiff’s motion to have him adjudged in contempt for 
failure to comply with this Court’s Order, dated December 
14,1937. 

Affiant says that the said Order dated December 14,1937, 
was never effective, because the plaintiff abandoned it and 
sought an indictment against the defendant for non-sup¬ 
port for herself and minor children, and that an indictment 
was returned against affiant, same being Case No. 59781, 
and that he was tried and found guilty on, to-wit, June 8, 
1938, placed on probation for one year and “ordered to pay 
four ($4) dollars per week for the support of his wife and 
minor children”; that affiant paid the sum as ordered, that 
on or about September, 1939, plaintiff again sought to have 
affiant indicted for non-support for herself and children, 
as a result of which the plaintiff and affiant, through coun¬ 
sel, agreed that affiant should pay through the probation 
officer the sum of $7.50, on the first and fifteenth day of each 
month; that affiant did pay the sum of $7.50 each two weeks 
up to and including May 15, 1943; that since the Spring of 
1943, affiant has been sick and unemployed most of the time 
suffering with kidney trouble, high blood pressure, 
15 impaired vision and sinus trouble; that the Pullman 
Company in New York City gave affiant a physical 
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and medical examination after which the company refused 
to employ him and numerous other companies have de¬ 
clined to employ the defendant because of his physical con¬ 
dition; that his record of arrests and convictions brought 
about by plaintiff’s complaints against him have likewise 
interfered with gainful employment, all because of which 
affiant is unable to give the necessity bond for a responsible 
position. 

That on December 14, 1937, when the said’ Order was 
signed by this Court, all of his five children were under 
age, but at this date four of the children are 21 years of age 
and self-supporting and only one child, Eugene, is under 
age. 

Affiant says further that plaintiff has caused his arrest 
and prosecution on several occasions because of which he 
cannot obtain a responsible position either with the United 
States Government or with a private concern; that he was 
discharged from the United States Treasury Department, 
Madison, Wisconsin, effective October 22, 1935, in which 
position he was employed on an annual salary of sixteen- 
hundred and eighty dollars; that he was also discharged 
from the United States Department of Agriculture on Sep¬ 
tember 30, 1935, in which position he was earning a salary 
of two-thousand, three-hundred dollars per annum. 

That affiant believes that these discharges were brought 
about because the plaintiff maliciously caused his arrest on 
a Mann Act charge on which he was tried and acquitted. 

That affiant is unable to earn enough money to feed, and 
clothe himself, because of the facts herein above stated. 

(S) PHILIP EBERT. 

Subscribed and sworn to before me this 10th day of June, 
1944. 


(S) RUTH C. JOSEPH, 
Notary Public. 
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Defendant’s Exhibit A. 


16 H. A. COVELER, M. D. 

Two Thirty Four 
West Forty Fourth Street 
New York 


June 10,1944. 

To Whom It May Concern: 

This is to certify that Mr. Philip Ebert is a patient under 
my care. He is suffering from high blood pressure and a 
heart ailment. I would suggest that Mr. Ebert be allowed 
to do a different type of work, at least for a period 
of several months. 

Very truly yours, 


HC/D 


EL A. COVELER, M. D. 


Defendant’s Exhibit B. 

17 TREASURY DEPARTMENT 

FISCAL SERVICE 
Washington 

February 26, 1944 

Mr. Carl A. Marshall 
Attorney at Law 
Investment Building 
Washington, D. C. 

Dear Mr. Marshall: 

Reference is made to an unsigned letter dated February 
3, 1944, written on your stationery, requesting that check 
be issued to Mr. Philip Ebert, in the amount of $1,018.42, in 
payment of refund of his Civil Service Retirement deduc¬ 
tions. 
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The proceeds of the check originally drawn in settlement 
of the above named account was covered into Outstanding 
Liabilities as it had ceased to be negotiable. If Mr. Ebert 
desires to make a claim for said moneys, he should address 
his letter to the Claims Division, General Accounting Office, 
Washington, D. C., which office pursuant to the Budget and 
Accounting Act, June 10,1921 (42 Stat., Sec. 305, p. 24) is 
charged with the settlement of claims against the Govern¬ 
ment. 

Very truly yours, 

L. L. COLLIE, 

Chief, Division of 
Bookkeeping and Warrants. 


18 Additional Answer of Defendant Mistakenly 
Named Additional Points and Authorities in 
Opposition to Plaintiffs Motion for Contempt. 

Following is quoted a statement dated June 12, 1944 
addressed to Carl A. Marshall by the defendant in answer 
to Marshall’s inquiry as to defendants earnings. 

“A few weeks ago I luckily procured a temporary 
weekly position as order clerk-checker at $20.00 per 
week, but my illness (heart condition and high blood 
pressure) kept me away from this small job most of 
the time. Therefore, my doctor’s plea and request for 
a change in position as you will note. But, what good 
does this do me since I can’t possibly float a bond for a 
different and better paying position. 

From the gross $20.00 per week I get from this tem¬ 
porary job, I must pay out: 

$9.00 per week for a room. (I must be in a place 
where there’s elevator service on acc’t of my heart ail¬ 
ment & high blood pressure. (Food costs me $6.00 per 
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week; laundry $1.00 per vreek. The balance ain’t of 
$4.00 covers car fare, doctor bills, dentist bills & 
medicines with no funds at all left for clothing, under¬ 
wear, necessary medical treatment of eyes (for im¬ 
paired vision) incidentals and etc. 

If it weren’t for the help & kindness of friends, I 
would not be able to exist at all. I am heavily endebted 
to friends for loans in the sums of nearly $2000.00.” 


19 Indictment of June 2, 1937. 

District of Columbia, ss: 

April Term, A. D. 1937 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 

That one_Philip Ebert_late of the District afore¬ 
said, on the_fifteenth_day of_August_, in 

the year of our Lord, one thousand nine hundred and .... 

thirty-six_and_continuously from that_day 

to the day of the finding of this indictment, and at the 
District aforesaid, unlawfully and wilfully, and without 
just cause, did neglect and refuse to provide for the support 

and maintenance of one_Dot M. Ebert_she, the 

said Dot M. Ebert being then and there the law¬ 
ful wife of him, the said_Philip Ebert and being then 

and there in destitute and necessitous circumstances, as 

he, the said_Philip Ebert_then and there well 

knew; against the form of the statute in such case made 
and provided, and against the peace and government of the 
said United States. 

SECOND COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 
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That one Philip Ebert_on the fifteenth-day of 

August ...., in the year of our Lord, one thousand nine 
hundred and thirty six .... and continuously from that day 
to the day of the finding of this indictment, and at the Dis¬ 
trict aforesaid, unlawfully and wilfully and without just 
excuse, did neglect and refuse to provide for the support 
and maintenance of one .... James Ebert, one Stanley 
Ebert and one Eugene Ebert, they, the said James Ebert, 
the said Stanley Ebert and the said Eugene Ebert .... 

being then and there the minor_children_of him, 

the said_Philip Ebert_, and under the age of six¬ 

teen years, to wut, of the ages of fourteen years, twelve 
years and seven years respectively and being then and there 
in destitute and necessitous circumstances, as he, the said 

_Philip Ebert,_then and well knew; against the 

form of the statute in such case made and provided, and 
against the peace and government of the said United States. 


21 Judgment Under Indictment. 


Friday, June 10 A. D. 1938 

The Court resumes its session pursuant to adjournment: 
Mr. Cox, presiding. 


United States, 
vs. 

Philip Ebert. 


No. 59781 

Indicted for Nonsupport of Wife 
and Minor Children 


(V. G. on second count) 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance; 
whereupon it is demanded of the defendant what further 
he has to say why the sentence of the law should not be 
pronounced against him and he says nothing except as he 
has already said; and thereupon it is considered by the 
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Court that the imposition of sentence in this case he and 
is hereby suspended, and said defendant be and is hereby 
placed on probation for the Court, and the defendant is 
ordered to pay Four Dollars ($4.00) per week for the 
support of Minor Children; and thereupon the defendant 
enters into a recognizance in the sum of One Hundred Dol¬ 
lars to surrender himself forthwith then required to hear 
and receive the sentence then and there to be pronounced 
and not to depart the Court without lease. 


23 Petition for Mandamus—Law No. 88,375. 

The petition for Dot Ebert respectfully represents: 


1 . 


That the Relator, Dot Ebert, is a citizen of the United 
States and a resident of the District of Columbia and brings 
this Petition for Writ of Mandamus in her own right 
against the defendant, John B. Colpoys, a citizen of the 
United States residing in the District of Columbia. 

2 . 

That the said John B. Coypoys, as the United States Mar¬ 
shall for the District of Columbia, is charged with the ad¬ 
ministration of the laws of the United States, relative to 
the execution of all lawful precepts directed to him, and 
especially sections 1082,1083, 1084 of the Code of Law for 
the District of Columbia, and is sued in his official capacity 
as United States Marshall for the District of Columbia, as 
aforesaid. 
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3. 

That by virtue of his office as United States Marshall and 
by virtue of the duties imposed upon him by the laws of 
the United States, aforementioned, it is the duty of the 
defendant, John B. Colpoys, to execute the judicial 
24 process issued by this Honorable Court, and there¬ 
after and especially where execution is issued and 
a levy made on personal property it is the duty of said 
United States Marshall to have same sold in accordance 
with the section of the D. C. Code governing such sales. 


4. 

That on, to-wit, the 18th day of April, 1936, in the Su¬ 
preme Court of the District of Columbia, holding an Equity 
Court in Equity Case No. 56,955, the plaintiff obtained a 
personal judgment in the sum of $1,050.00 against Philip 
Ebert named defendant in said suit; that on, to-wit, the 
14 day of May, 1936, a Writ of Fieri Facias was issued by 
the Clerk of the Supreme Court of the District of Columbia 
in the above-mentioned action, which commanded the United 
States Marshall to levy on all goods and chattels of the 
debtor located in this jurisdiction; that said United States 
Marshall did levy and did take into his possession and 
custody a check in the sum of One Thousand and Eighteen 
($1018.00) Dollars, of the United States Government made 
payable to the order of the said Philip Ebert; that there¬ 
after it was the duty of said United States Marshall to ad- 
% 

vertise said check for sale and sell the same, after due notice 
at auction, and thereafter to endorse said check in order 
to pass title to the purchaser as provided in Sections 1084 
and 1085 of the D. C. Code. 

5. 

That the defendant, John B. Colpoys, disregarding the 
duties imposed upon him by virtue of his office as United 
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States Marshall for the District of Columbia, and by the 
laws of the United States, as aforesaid, has wrongly re¬ 
fused and still refuses to comply with Sections 1084 and 
1085, which impose upon said United States Marshall the 
duty of selling said check at public auction, and after such 
sale to endorse the same to pass title to such purchaser, and 
although repeatedly requested to do so, has refused and 
still refuses to offer said check for sale at public auction 
for cash. 


6 . 

25 That plaintiff has no other remedy at law or in 
equity to correct the error committed by the defend¬ 
ant, John B. Colpoys, in refusing to sell at auction said 
property attached by law, and the plaintiff, therefore, avers 
that the nonaction or refusal of the defendant, John B. Col¬ 
poys, to offer and sell said personal property at public 
auction, as requested, is an evasion of the plain ministerial 
duty imposed upon him by the laws of the United States, 
as aforesaid, and can be reviewed and corrected only by 
mandamus. 


27 Return to Rule and Answer to Petition. 

Now comes the defendant John B. Colpoys, United 
States Marshal in and for the District of Columbia, now 
and at all times saving and reserving unto himself all 
exceptions to the many imperfections, uncertainties and 
defects in the petition for the writ of Mandamus filed 
herein, and reserving unto himself all benefits of the lack 
of jurisdiction of the court appearing upon the face of 
said petition to grant the relief prayed, and the lack of 
jurisdiction of the court to direct him, as United States 
Marshal in and for the District of Columbia, to perform 
the acts in question, and relying upon the same as if a 
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demurrer had been specifically interposed, for answer 
to said petition and return to the rule to show cause, or 
so much thereof as is material for him to - answer, says: 

1. The defendant admits the averments of Paragraph 1 
of said petition. 

2. The defendant admits the averments of Paragraph 2 
of said petition. 

3. This defendant admits the averments of Paragraph 
3 of said petition except that he avers that his official ac¬ 
tions must be in accordance with law. 

4. Answering Paragraph 4 of said petition, this defend¬ 
ant admits that the plaintiff obtained a judgment in Equity 
Cause No. 56,955 against Philip Ebert for One Thousand 
Fifty Dollars ($1,050.00), but avers that the judgment was 
obtained on April 15,1935 and not on April 18, 1936. This 
defendant further admits that a Writ of Fierc Facias was 
issued upon this judgment, but avers that it was issued on 

February 7, 1936 and not on May 14th, 1936. This 
28 defendant further admits that, through his deputy, 
he did levy and take into his possession and custody 
a United States Government check for One Thousand 
Eighteen Dollars ($1,018.00), payable to the order of the 
said Philip Ebert; and this defendant avers that said check 
represented payment by the United States Government to 
the said Philip Ebert of the latter’s Civil Service Retire¬ 
ment Fund. This defendant denies the remaining aver¬ 
ments of said Paragraph 4. 

5. Answering Pargaraph 5 of said petition, this defend¬ 
ant admits that he has refused to sell said check at pub¬ 
lic auction, although requested to do so. This defendant 
denies the other averments of said Paragraph 5. 

6. This defendant is advised that the averments of 
Paragraph 6 constitute conclusions of law and of the plain¬ 
tiff which he is not required to answer, but if required to 
answer, denies the same. 
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Further answering said petition for Mandamus, this de¬ 
fendant avers that on, to-wit, February 29, 1936, and after 
attaching the check hereinbefore referred to, he addressed 
the following letter to the Treasurer of the United States: 
• “This is to advise you that the United States Marshal 
for the District of Columbia has attached a Civil Ser¬ 
vice retirement check drawn on the Treasurer of the 
United States, No. 32598, dated February 8, 1936, in 
the amount of $1018.42 (Symbol No. 89-923) made .pay¬ 
able to the order of Philip Ebert, 315 “Q” Street NW, 
Washington, D. C. R-394445. 

“The aforesaid check was attached pursuant to au¬ 
thority under the District of Columbia Code and will 
* \ 

be sold at public auction for cash within the salesroom 
of Adam A. Weschler & Son, at 11 o’clock A. M. on 
March 7, 1936, to satisfy an attachment in the case of 
Ebert vs. Ebert, Equity No. 56,955.” 

Shortly thereafter, the following response was received 
by this defendant from the Assistant Treasurer of the 
United States: 

“Reference is made to your letter of February 29, 
1936, in which you advise that a certain Civil Service 
Retirement Check, drawn to the order of Philip Ebert 
will be sold at auction on March 7,1936. It is assumed 
that the check does not bear the endorsement of the 
payee. 

“I feel constrained to advise you that a stop order has 
been placed against this check to prevent the payment 
thereof except upon the genuine endorsement of the 
payee or his legal representative. 

“Your attention is invited to the following pro¬ 
visions of section 18 of the Act of May 29 1930, 46 
20 State. 479 (5 U.S.C., 729) with respect to the Civil 
Service Retirement Fund: 
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‘None of the monies mentioned in this chapter shall 
be assignable, either in law or equity, or be subject 
to execution, levy, or attachment, garnishment, or 
other legal process.’ 

See also the language of the court in McGrew vs. Mc- 
Grew, 59 App. D. C. 230, 38 F. .(2) 541, and the decision 
of the Comptroller General of the United States, dated 
July 17, 1935 (A-63142), rendered to the Secretary of 
the Treasury, especially the last paragraph, a copy of 
which is attached.” 

This defendant avers that, as a result of the advice re¬ 
ceived by him from the Assistant Treasurer of the United 
States, he has declined to sell said check, or to take any 
further action in respect thereof. 

WHEREFORE, having fully answered said petition, 
this defendant prays that same may be dismissed, the rule 
to show cause discharged, and that he may be allowed his 
costs incurred in this connection. 


30 Demurrer to Answer. 

Comes now the plaintiff by her attorneys and says that 
the answer to the rule and petition filed herein is bad in 
substance. 

The points of law to be argued are as follows: 

1 . 

The answer admits on its face that defendant failed to 
comply with the duty imposed upon him by Sections 1082, 
1083 and 1084 of the D. C. Code. 

% 

Answer further shows that defendant endeavors to ex¬ 
cuse his failure to perform his duty aforesaid by reason 
of a certain letter received from the United States 
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Treasury Department containing certain rules and regula¬ 
tions relative to the attachment and .levy of money in the 
Civil Service Retirement Fund. Said regulations are not 
(binding on this defendant. They do not excuse the failure 
of performing his duty, as aforesaid, and, furthermore, 
they do not nullify the Sections of the Code set out above. 

3. 

31 For .other reasons appearing upon the face of the 
answer. 


32 Proctor, J., Memo Opinion on Demurrer to Answer. 


Ebert, 

vs. 

Colpoys. 


In my opinion the broad provisions of Sec. 729 Title 5, 
U.S.C.A. precludes the reaching of this fund, represented 
by the check, in the manner attempted. It is a virtual effort 
to execute upon the garnishee the fund in the Treasury, 
which the statute very plainly says shall not be subject 
to such action. Moreover as the Treasury has stopped 
payment in view of the statutory prohibition it would seem 
to be a futile thing to mandamus the Marshal. Accordingly 
the demurrer to the answer will be overruled. 


May 28,1937 


PROCTOR, 7.” 


34 Judgment for Contempt. 

Upon consideration of'the motion to adjudge the defend¬ 
ant PHILIP EBERT, in contempt of this Court, the An- 
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swer and Affidavit of the defendant in opposition to said 
motion, and after argument of counsel, it is by the Court, 
this 21st day of June, 1944, 

ADJUDGED, ORDERED AND DECREED that the de¬ 
fendant, PHILIP EBERT, be and he hereby is adjudged 
in contempt of this Court for his failure to comply with 
the provisions of the decree signed by Justice Daniel W. 
O’Ronoghue on December 14, 1937, and the defendant, 
PHILIP EBERT, is herewith sentenced to be confined for 
three months in the District Jail and the United States 
Marshal in and for the District of Columbia is herewith 
ordered to apprehend the said defendant wherever and 
whenever he can be located within the confines of the Dis¬ 
trict of Columbia for the purpose of carrying out the afore¬ 
said sentence. 

PROVIDED, further that the defendant, PHILIP 
EBERT, may purge himself of the aforesaid contempt by 
paying to the plaintiff, DOT EBERT, the sura of Seven 
Hundred Fifty Dollars ($750.00) and on the payment of 
the said $750.00 the Clerk*of the Court shall release and 
deliver to the defendant the check for $1,018.42, mentioned 
in the said Order of December 14, 1937. 

JAS. M. MORRIS, 
Justice. 


35 Notice of Appeal. 

Notice is hereby given that Philip Ebert, the defendant in 
the abovenamed cause, hereby appeals to the United States 
Court, of Appeals for the District of Columbia, from the 
final judgment adjudging him in contempt of Court and 
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sentencing him to three months in the District Jail, entered 
in this cause on June 21, 1944. 

S’/ Carl A. Marshall, 

HUDSON, CREYKE & HUDSON, 
By Raymond M. Hudson, 

Attorneys for the Appellant 
Philip Ebert . 

Name and address of party to be served: 

I. H. Minovitz, Esq., 

1426 G. Street, N. W., 

Washington, D. C. 



